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applied in the instant case. Even under it, the vendor relinquishes his right to 
the price if he retakes the chattel. Ratchford v. Cayuga County Co. (1916) 217 
N. Y. 565, 112 N. E. 447. The recent adoption of the Uniform Conditional 
Sales Act in New York makes a desirable advance, giving the vendor power to 
resell the chattel when retaken and to apply the proceeds on the debt. Uniform 
Conditional Sales Act, sec. '21 ; Wurlitzer v. Mandarin Co. (1922, Wis.) 188 
N. W. 639. The Act also makes similar progress in the protection of the con- 
ditional vendee. Sees. 18-20. 

Specific Performance — Suit Quasi in Rem : — Jurisdiction Acquired Against 
Non-resident Defendant Through Constructive Service. — The complainant, 
the assignee of the vendee, sought specific performance of a contract for the 
sale of land situated in New Jersey. The defendant, a non-resident, appeared 
specially attacking the jurisdiction of the court. The statutes regulating service 
by publication on non-residents impliedly included suits for specific performance. 
N. J. Comp. Sts. 1910, Chancery, sees. 12-18. By another statute an equitable 
decree for the conveyance of lands, not complied with by the party ordered to 
convey, was given the same force and effect as if the conveyance had been 
executed pursuant to the decree. N. J. Comp. Sts. 1910, Chancery, sec. 45. Held, 
that by reason of the statutory provisions, the suit was quasi in rem and, that if 
there was proper service by publication, jurisdiction was acquired for a decree 
valid against the non-resident defendant. McVoy v. Baumann (1922, N. J. Eq.) 
117 Atl. 717. 

In the absence of statutory modification a suit for specific performance 
of a contract to convey realty is a proceeding in personam and not in rem, and 
the defendant must therefore be served personally in order to subject him to 
the jurisdiction of the court. Hollingsworth v. Barbour (1830, U. S.) 4 Pet. 
466. Since a state has control over all property within its limits it is within its 
power, through statute, to give to such a suit the character of a suit in rem or 
quasi in rem, so as to sustain jurisdiction on constructive service against a 
non-resident. Arndt v. Griggs (i2oo) 134 U. S. 316, 10 Sup. Ct. 557. Under 
a statute authorizing the appointment of a trustee to convey land an action for 
specific performance of a contract against a non-resident defendant is a pro- 
ceeding in rem and notice by publication is sufficient. Hollander v. Central Metal 
& Supply Co. (1908) 109 Md. 131, 71 Atl. 442; see contra, Kinkead v. Clark 
(1922, Tex. Civ. App.) 239 S. W. 717; 23 L. R. A. (n. s.) 1135, note. If the 
statute merely provides for service by publication without specifying the class of 
actions in which it is permissible, it seems that a suit for specific performance 
is not a suit in rem or quasi in rem so as to authorize constructive service. Silver 
Camp Mining Co. v. Dickert (1904) 31 Mont. 488, 78 Pac. 967. Where, however, 
the statute expressly includes suits for specific performance constructive service 
may be had. Simmons v. Fry (1890) 19 D. C. 472; cf. Light v. Dootittle (1921, 
Ind. App.) 133 N. E. 413. Frequently, as in the instant case, there is a statute 
giving to decrees for conveyances effect in rem and at the same time a statute 
governing service by publication which either expressly or impliedly authorizes 
such service in suits for specific performance. In such cases the courts usually 
sustain jurisdiction on constructive service. Clem v. Givens (1906) 106 Va. 145, 
55 S. E. 567; Hawkins v. Doe (1912) 60 Or. 437, 119 Pac. 754; Light v. Doolittle, 
supra. 

Torts — Contributory Negligence of Passenger in Automobile. — The defend- 
ant, knowing the reckless character of his sixteen-year-old son, permitted him 
to use his automobile to take a young lady to a dance. The son, driving between 
50 and 60 miles an hour on a crowded thoroughfare, collided with another 
machine and his companion was killed. The administrator of the deceased sued 
the father. Under a plea of contributory negligence the defendant attempted to 
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introduce evidence that the girl requested the driver "to get her home in a 
hurry." This evidence was excluded. Held, that the testimony was properly 
excluded, because it did not show that the guest had any control over the driver, 
or that the request was the proximate cause of the accident. Tyree v. Tudor 
(1922, N. C.) in S. E. 714. 

By the great weight of authority, the negligence of the driver of an automobile 
is not imputable to a guest or passenger who is riding in the machine and who 
has no authority or control over the machine or the driver. White v. Carolina 
Realty Co. (1921) 182 N. C. 536, 109 S. E. 564; L. R. A. 1915 B, 953, note. But 
a passenger or guest is bound to exercise reasonable care for his own safety, 
and a failure to do so constitutes contributory negligence. Winston's Adm'r. v. 
City of Henderson (1918) 179 Ky. 220, 200 C. W. 330. The care required of the 
guest varies greatly with the circumstances. See (1921) 31 Yale Law Journal, 
101. The result in the principal case is based upon the rule that a guest, to be 
barred from recovery, must either have control or authority over the driver. 
But the duty of the passenger to use due care for his own safety does not depend 
upon principles of agency. McGeever v. O'Byrne (1919) 203 Ala. 366, 82 So. 
508. One riding in a motor vehicle may be properly charged with negligence if 
he encourages or permits the driver to proceed at an unreasonable speed without 
remonstrance. Hardie v. Barrett (1917) 257 Pa. 42, 101 Atl. 75; Langley v. So. 
Ry. (1919) 113 S. C. 45, 101 S. E. 286; Jepson v. Crosstown St. Ry. (1911, 
Sup. Ct.) 72 Misc. 103, 129 N. Y. Supp. 233; Howe v. Corey (1920) 172 Wis. 
537, 179 N. W. 791 ; McGeever v. O'Byrne, supra; Huddy, Automobiles (6th ed. 
1922) 912. Many recent cases even hold it to be contributory negligence on the 
part of the guest who fails to warn the driver of approaching danger. Ohio 
Electric Co. v. Evans (1922, Ind. App.) 134 N. E. 519; Seiffert v. Hines (1922, 
Neb.) 187 N. W. 108; Kirschbaum v. Phila. R. T. Co. (1919) 73 Pa. Super. Ct. 
536; Hill v. Phila. R. T. Co. (1921) 271 Pa. 232, 114 Atl. 634. Inasmuch as 
failure to object to an unreasonable rate of speed or other reckless driving con- 
stitutes contributory negligence on the part of the guest so as to preclude a 
recovery, it seems that the court should have admitted evidence which would 
have tended to prove, not only that the deceased acquiesced in the excessive 
speeding, but apparently encouraged it. 

Torts— Distinction between Assumption of Rtsk and Contributory Negli- 
gence. — While the driver of the defendant's truck was attempting to execute a 
turn, the plaintiff, believing his automobile, which was parked on the opposite 
side of the street, to be in danger, seized the bumper of the truck in an endeavor 
to assist the driver. He was crushed between the bumper and his automobile, 
and brought an action in tort for negligence. The defendant pleaded contribu- 
tory negligence. Held, that the plaintiff was not guilty of contributory negli- 
gence as a matter of law, but that it was a question for the jury whether, under 
fhe circumstances, his actions were reasonable. Wardrop v. Santi Moving & 
Express Co. (1922, N. Y.) 135 N. E. 272. 

The distinction between the defenses of assumption of risk and contributory 
negligence is tenuous, and courts frequently confuse them by discussing cases 
involving assumption of risk in the light of contributory negligence. Harding 
v. Philadelphia Transit Co. (1907) 217 Pa. 69, 66 Atl. 151 ; Dixon v. N. Y., N. H. 
& H. Ry. (1910) 207 Mass. 126, 92 N. E 1030. Assumption of risk and con- 
tributory negligence are separate and distinct defenses. Knox v. American 
Rolling Mill (1908) 236 111. 437, 86 N. E. 90; George v. St. Louis & San Fran- 
cisco Ry. (1910) 225 Mo. 364, 125 S. W. 196. In the former case the plaintiff 
voluntarily, consciously, and deliberately elects to assume the risk; contributory 
negligence excludes the idea of deliberation and choice. Assumption of risk 
negatives the idea of prima facie liability, whereas contributory negligence is 



